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Notwithstanding the legislative intent, there may be unintended consequences to proposed amendments 
to Chapter 343, HRS, beyond the military leases.  
 
First, Chapter 343, HRS and Chapter 11-200.1, Hawaii Administrative Rules (HAR), affect agencies and 
projects beyond OPSD and the Department and the anticipated new military leases. Any project/action 
which falls under one or more trigger as defined in Section 343-5, HRS, is subject to the provisions of 
Chapter 343, HRS, and subsequently Chapter 11-200.1, HAR. Therefore, any revisions to Chapter 343, 
HRS, should consider the impacts it will have on all other projects and agencies. Furthermore, any 
proposed amendments to Chapter 343, HRS, that add requirements to an EA or EIS may unreasonably 
restrain projects that have significant public benefits, including affordable housing, renewable energy, 
food sustainability and climate change mitigation.  Furthermore, additional criteria could give rise to 
further challenges and increased litigation, imposing costs far beyond that of preparation of the EA and 
EIS. 
 
Second, the Department is concerned that by having OPSD or the Department hire an independent 
contractor to prepare the USDOD environmental documents, the burden of compliance under Chapter 
343, HRS, would be shifted to the state agency rather than USDOD. The Department is also concerned 
that state agencies may incur additional liability if the EA or EIS is challenged for being inadequate.   
 
Third, any proposed rules amendments to Chapter 343, HRS, could possibly take several years, which 
leave insufficient time for USDOD or an independent contractor to actually prepare the Chapter 343, HRS, 
environmental documents, and all other regulatory processes, including conservation district use permit if 
applicable pursuant to Chapter 183C, HRS, and issuance of a state lease pursuant to Chapter 171, HRS, 
before military leases expire in 2029. 
 
The Department also notes that these resolutions request that the Department, along with OPSD and the 
Environmental Advisory Council, gather public comments on the requested report to the Legislature and 
the proposed amendments to Chapter 343, HRS. In addition, the resolutions request that the Department 
post these documents on the Department’s website and having the Department as the contact for accepting 
written comments by email or other electronic means. The Department asks that this paragraph of the 
resolutions to be amended to have OPSD take on this responsibility as they are the agency with jurisdiction  
of Chapter 343, HRS. The amendment could be effectuated by revising the language at page 3, lines 7-11 
of the resolutions as follows: 
 

(1) Posting the report and proposed amendments to Chapter 
343, Hawaii Revised Statutes, on the [Department of 
Land and Natural Resource's] Office of Planning and 
Sustainable Development's website and accepting 
written comments by email or other electric means; 
and 

 
The Department believes that at the heart of these resolutions are to ensure timely and appropriate 
community engagement, especially with those communities most impacted by the Unites States Military 
leases, to ensure informed decision making. The Department wholeheartedly concurs with the Legislature.  
However, the Department believes that it is the responsibility of the United States Military to timely 
engage with the community, especially those most impacted by the United States Military leases and the 
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Native Hawaiian communities who have been disproportionately impacted by the military leases.  
However, in addition to the outreach the United States Military may do, the Department intends to 
facilitate public forums on the future use of the lands currently leased to the military. 
 
The Department would represent that it has already initiated discussions with USDOD on the 
Department’s land disposition process, including environmental compliance, cultural impact statements, 
Ka Pa‘akai Analysis, and expectations of proactive and extensive community engagement by USDOD. 
We also note that in addition to complying with Chapter 343, HRS, most of the military land leases fall 
within the State Land Use Conservation District which could potentially require a permit from the 
Department’s Office of Conservation and Coastal Lands. Further, due their location, the military action 
may involve the inadvertent take of threatened or endangered species which could require the military to 
obtain an incidental take license and the development of a habitat conservation plan. All of these permits 
and approvals would allow for multiple public comment opportunities under the Department’s 
jurisdiction.  The USDOD leases will be one of the most important conversations that the Department 
anticipates facilitating with the community to ensure informed decision making. 
 
Mahalo for the opportunity to comment on these measures. 
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Regarding item 5, the EAC requests further clarification on what is meant by the 

Legislature's use of "public forum".  Are these meant to be "public hearings", which may have 

additional requirements under HRS Chapter 91 rulemaking (such as hiring a hearings officer, 

etc.), or informal "talk story" sessions? The Legislature's response to this question will further  

impact whether or not it is realistic for the EAC, OPSD, and DLNR to complete its report twenty 

days prior to the 2024 Legislative Session (item 4), which is compounded by the points raised 

above that the EAC has no dedicated staff or budget. 

With respect to items 6 and 7, the EAC would be happy to participate in the discussions 

on the future of State lands currently leased to the military, but believes that such efforts would 

be better led by DLNR and/or the agencies who are the lessor(s) of such lands. 

Lastly, the action items that the Legislature is requesting in HCR 70 and HR 71 are big 

asks of a volunteer board.  Last week, the Governor's nominee for the Director of the OPSD was 

not confirmed by the Senate.  The EAC's success in completing the multi-year overhaul of the 

EIS Rules, culminating in 2019, is largely attributed to Mr. Scott Glenn's leadership of OEQC 

and strong support of the EAC in the years leading up to and following the promulgation of the 

EIS Rules.  The EAC is concerned that without a strong Director for the OPSD who has the 

knowledge, experience, and desire to support a process as comprehensive as the one that is 

desired by HCR 70 and HR 71, such a process may not be achievable, particularly in the 

timelines set forth above. 

 

 

Thank you for the opportunity to testify on this measure. 

 

Puananionaona Thoene 

Chair 

Environmental Advisory Council 

 

Robin Kaye 

Chair 

EAC Legislative Committee 
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